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Public Nuisance: Will It Sink 

Insurers or Is There a Life Raft?
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Public nuisance claims are almost liter-
ally “legal lottery.” Because public nui-
sance claims seek to hold a policyholder 
liable for a share of an entire industry’s 
harm to society, they are indeed the 
prototypical “bet the company” claims 
both for insureds and insurers. 
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In the early days of tobacco litigation, 
public entity plainti!s such as states 

and local governments, sought to use 
public nuisance theories to hold every 
company in the tobacco industry re-
sponsible for paying a share of the so-
cietal economic harm su!ered by the 
governmental plainti!s. While tobac-
co claims settled without legally test-
ing whether public nuisance theories 
could substitute for product liability, 
the playbook has now been resurrected 
as states, counties, schools, and hospi-
tal systems sue entire industries to re-
cover economic social costs of opioids, 
climate change, social media addiction 
and more. 

Public nuisance theories are attractive 
to plainti!s because they not only jus-
tify large awards, but they also provide 
an easy evidentiary path to establish 
liability. In pleading public nuisance, 
plainti!s seek relief for generalized 
public harm rather than damages for 
injury sustained by a speci"c person. 
Plainti!s must prove only that the de-
fendant policyholders, as a group, en-
gaged in a fraudulent scheme or com-
mon negligence that harmed society. 
For example, plainti!s have alleged that 
a wide range of pharmaceutical defen-
dants acted to create a market for long-
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term use of prescription opioids and to 
#ood the market with such large quan-
tities of prescription opioids that harm 
and misuse would surely have been the 
expected result. 

In a public nuisance claim, there is no 
need to prove that any speci"c defen-
dant caused the particular injury to any 
speci"c individual. $e individuals are 
not part of the suit, will not be compen-
sated from the government plainti!s’ 
recovery of economic losses, and the 
policyholders’ liability to the harmed 
individuals will not be litigated or re-
solved. And this approach is working. 

$e public nuisance theories aimed at 
the opioid industry have resulted in 
three opioid distributors, Amerisource, 
Cardinal Health, and McKesson, agree-
ing to pay $19.5 billion for global reso-
lution of opioid public nuisance claims 
pending against them. Opioid retailers 
have also succumbed to public nui-
sance settlements with CVS paying $4.9 
billion, Walgreens paying $4.79 billion 
and Kroger paying $1.2 billion. As oth-
er opioid industry defendants line up to 

settle similar claims, the plainti!s’ bar 
has targeted new industries with this 
lucrative approach. 
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State and local governments are using 
public nuisance to address the impact 
of climate change in their communities. 
More than two-dozen cases have used 
public nuisance theories to hold fossil 
fuel producers responsible for the im-
pact of climate change. $ese suits al-
lege that the defendant companies have 
long promoted fossil fuel consumption 
despite their knowledge of resulting 
harm to the environment. Questions of 
causation feature prominently in these 
cases, and courts are being asked to 
consider whether it is possible to link 
defendants’ emissions to climate harms. 
$ese plainti!s generally seek the cre-
ation of an abatement fund to pay for 
climate adaptation projects.

In another new public nuisance arena, 
nearly 200 school districts have brought 

claims against social media companies, 
including Facebook, TikTok, Snapchat, 
and YouTube, alleging that their apps 
are addictive and damaging to students’ 
mental health, and are causing adverse 
impacts on schools and other govern-
ment resources that constitute a public 
nuisance. $e lawsuits have been con-
solidated in Oakland, California federal 
court, along with hundreds of suits by 
families alleging harms to their chil-
dren from social media. 

Many school districts recently pursued 
a similar tactic in public nuisance law-
suits against Juul Labs and other vaping 
companies. Juul agreed to pay $1.7 bil-
lion in a broad legal settlement cover-
ing more than 5,000 lawsuits, including 
those from school districts, a%er being 
accused of marketing addictive prod-
ucts to children and teens.

Another public nuisance dam that may 
be waiting to break is glimpsed through 
the recently "led case Martinez v. Kra!.1 
$e plainti! alleges that food produc-
ers such as Kra%, Coca-Cola, General 
Mills, Nestle USA, and Conagra Brands 
sold “ultra-processed foods” or UPFs, 
which are alleged to contain little or 
no whole foods at all, and which have 
been proven to be “intrinsically un-
healthy.” $e suit alleges “predatory 
pro"teering,” which resulted in “im-
mense harm to American children” 
and which “ushered in a multitude of 
epidemics.” While the UPF litigation at 
this stage is brought by a single individ-
ual in the form of a traditional bodily 
injury claim (not public nuisance), the 
allegations of societal harm in the com-
plaint do not make a future evolution 
into public nuisance litigation di&cult 
to divine.

In a public nuisance 
claim, there is no need 
to prove that any speci"c 
defendant caused the 
particular injury to any 
speci"c individual.
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As billions of dollars in opioid settle-
ments have unfolded, so too have court 
rulings begun to accumulate that call 
into question the viability of public nui-
sance as a theory for government plain-
ti!s to essentially circumvent the prod-
uct liability construct of mass tort law. 

In an early commentary on public nui-
sance, the Superior Court of Connecti-
cut dismissed public nuisance claims 
brought by thirty-seven municipalities 
against twenty-"ve drug companies, 
"nding that they failed to show how the 
opioid defendants caused the opioid 
addiction-related costs that the cities 
sought to recoup.2 $e ruling noted that 
if courts are to safeguard a rational le-
gal system, then courts cannot endorse 
a “wildly complex and ultimately bogus 
system that pretends to measure the in-
direct cause of harm to each individu-
al (municipality) and fakes that it can 
mete out proportional money awards 
for it.”

While the Supreme Courts of Alas-
ka and Ohio have also rejected pub-
lic nuisance as a substitute theory for 
mass torts,3 and the Supreme Court of 
West Virginia has recently heard ar-
gument on the issue and the Supreme 
Court of Maine is the most recent high 
court to weigh in.4 $e Supreme Court 
of Maine dismissed public nuisance 
opioid claims against Walgreens and a 
host of opioid defendants that had been 
sued by nine Maine hospitals. $e court 
explained that hospitals, which treat in-
jured individuals, if they obtain subro-
gation rights from the injured people, 
could then have a derivative claim that 
attaches to the bodily injury liability 

owed by the policyholder to the injured 
person. However, without a derivative 
claim, a hospital may not use public 
nuisance as theory to try to obtain eco-
nomic recovery for generic categories 
of bodily injury that the hospital itself 
did not su!er or obtain the right to lit-
igate.

Of course, public nuisance theories 
have not been erased altogether. In the 
national opioid MDL, the court re-
cently allowed a public nuisance claim 
against Albertsons to move forward.5 
In allowing the public nuisance claim 
to proceed, the court explained that 
the Texas county that brought the pub-
lic nuisance claim “is not seeking relief 
for injuries to its citizens” and that the 
county’s harms are unique and “of a dif-
ferent kind and degree than those suf-
fered by Texas and the Tarrant County 
citizens at large.” $e court concluded 
that, because the public nuisance claim 
is seeking recourse to actual govern-
mental harms and does not seek com-
pensation for any bodily injuries, the 

public nuisance claim may therefore 
proceed in its own right.
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A. A public nuisance risk is not the 
same as a mass tort bodily injury risk

It bears mention that, from an insur-
ance underwriting perspective, a pub-
lic nuisance risk lacks the fundamen-
tal characteristics of an insurable risk. 
Chie#y, an insurable risk is one that is 
determinable and that can be spread 
across an entire population of policy-
holders, anticipating that, at any given 
time, there will be enough unharmed 
policyholders paying premium to cover 
the cost of the injuries of those harmed 
policyholders. However, for public nui-
sance, these insurance concepts simply 
don’t work. When the entire population 
of “the public” is generally said to be 
harmed, the risk itself is characteristi-
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...the nature of a 
public nuisance risk is 
decidedly incompatible 
with even the basic 
terms, conditions and 
obligations of a liability 
policy.
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cally indeterminable and impossible to 
model relative to deciphering individ-
uals harmed versus those not harmed 
within the “public’s injury.” 

Furthermore, the nature of a public 
nuisance risk is decidedly incompatible 
with even the basic terms, conditions 
and obligations of a liability policy. It 
is an impossibility for a policyhold-
er sued for public nuisance to comply 
with a notice provision’s requirement of 
reporting the name, time, location and 
circumstances of the injured individ-
uals. A public nuisance claim presents 
no realistic way to measure which indi-
vidual injuries began before or a%er the 
policy period. $e typical claims han-
dling obligations of examining medi-
cal records and striving to compensate 
probable liability for an injury within 
the policy limit are not possible to em-
ploy when faced with an alleged injury 
to an entire segment of society. 

It should be very evident that the risk 
that a policyholder is liable for partici-
pating in an industry, which collective-
ly caused societal economic losses, is an 
entirely di!erent risk than the intended 
liability coverage for a policyholder al-
leged to have caused speci"c bodily in-
jury to a speci"c person. $e question 
then for insurers is, where in the policy 
language can this distinction be found 
and how might it be presented in the 
courts? 

B. Courts have begun to di!erentiate 
public nuisance and bodily injury risk 

Liability policies are not blank checks 
to insure every conceivable economic 
loss that can be ultimately traced back 
to a bodily injury or property damage. 
Instead, liability policies typically spec-
ify that they only insure the policyhold-

er’s “legal obligation to pay sums as 
damages because of bodily injury.” Le-
gal precedent abounds demonstrating 
that, when the policyholder is not sued 
for allegedly causing a speci"c bodily 
injury or property damage, then claims 
by third parties involving downstream 
economic losses from bodily injury or 
property damage are simply not cov-
ered. 

For example, a restaurant sued a poli-
cyholder for having caused an E.coli 
outbreak that sickened customers and 
caused the restaurant to temporari-
ly close. $e restaurant sought its lost 
pro"ts from the policyholder. A court 
determined that claim was not insured 
under the liability policy because it was 
not a bodily injury risk.6 In another 
case, an employer sued the policyhold-
er HVAC company a%er air condition-
ing failed and caused the plainti! ’s 
employees to become sick and unable 
to work. $e claim sought costs of lost 
productivity, and was found not to 
be insured because it was not a claim 
seeking to establish liability or com-

pensation for the policyholder having 
caused any bodily injury.7 In another 
matter, when petroleum had damaged 
a tenant’s property, the resulting eco-
nomic costs to the policyholder for a 
claim for having breached its lease and 
disclosure obligations was not a cov-
ered “property damage” claim because 
there was no liability at issue for the 
causation or compensation of the prop-
erty damage itself.8 $ere are many 
more cases from courts across the 
country that have consistently applied 
these same concepts. 

It has not been and should not be a far 
leap for courts to apply the line of cases 
referenced above to the realm of public 
nuisance. For example, this application 
is just what was spelled out by the Dela-
ware Supreme Court in ACE American 
Insurance Co. v. Rite Aid Corp.9 

$e Rite Aid decision explained that, in 
order for a claim to fall within the bodi-
ly injury coverage of a liability policy, 
the claim must be brought either by (1) 
the person injured; (2) those who have 

...liability policies 
typically specify that 
they only insure the 
policyholder’s ‘legal 
obligation to pay sums 
as damages because of 
bodily injury.’
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the legal right to recover on behalf of 
the person injured, such as the parent 
of minor; or (3) people or organiza-
tions that directly cared for or treated 
the person injured, such as a hospital 
with a derivative subrogation claim ob-
tained from the injured party. In other 
words, the underlying suit must seek to 
prove the policyholder’s liability to pay 
compensation for a person’s injury and 
the costs of treating the speci"c bodily 
injury. Because the opioid public nui-
sance lawsuits in Rite Aid did not bring 
claims to prove that Rite Aid caused, or 
must compensate, the injury of any in-
dividual, but instead sought to recoup 
the aggregate economic costs incurred 
to abate the opioid crisis, the court held 
that those suits were not covered. 

Since Rite Aid, other reviewing courts 
have echoed the sentiment that if there 
are no claims in a suit seeking to prove 
the policyholder’s liability for causing 
or compensating a speci"c bodily inju-
ry, then there are no triggering claims 
for any “legal obligation to pay sums as 
damages because of bodily injury.” For 
example, in Acuity v. Masters Pharma-
ceutical, Inc., the Ohio Supreme Court 
held that underlying opioid lawsuits 
did not come within the scope of cov-
erage, reasoning that “damages because 
of ‘bodily injury’” “requires more than 
a tenuous connection between the al-
leged bodily injury sustained by a per-
son and the damages sought.”10 Like-
wise, in West"eld National Insurance 
Co. v. Quest Pharmaceuticals, Inc., the 
Sixth Circuit Court of Appeals, apply-
ing Kentucky law, held that underly-
ing opioid lawsuits (including those 
brought by hospitals) were not covered, 
because the underlying claims did not 
“predicate[] recovery on a particular 
person’s bodily injury.”11 

Policyholders have countered with ar-
guments that: 1) the public nuisance 
claims would not exist “but for” bodily 
injuries at the root of all governmental 
claims; 2) some insurance policies have 
excluded governmental claims or opi-
oid claims altogether, therefore there 
must be coverage under those that did 
not, and; 3) public nuisance settlements 
speci"cally earmark dollars to pay to 
abate or address bodily injury claims, 
and therefore are evidence of the al-
legedly insured bodily injury risk that 
is being settled. 

By in large, these policyholder argu-
ments to "nd public nuisance coverage 
have been rejected. Courts have rec-
ognized that, just because an econom-
ic recovery claim would not exist “but 
for” the existence of injured individu-
als, this does not make every economic 
recovery claim a bodily injury claim. 
Courts have also recognized that when 
a claim is not capable of being report-
ed pursuant to the “who, when, where” 
of a notice provision, it is likely not the 
type of claim intended to be covered. 
Similarly, the fact that insurers were 
ultimately forced to employ opioid ex-
clusions to clarify these points does 
not mean that policies in place without 
those exclusions were meant to cover 
public nuisance claims.12
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With federal governmental programs 
being reduced, and the increasing pres-
sures on state and local municipalities 
to "nd new "nancing for budgetary 
and social costs, it will not be surpris-
ing if public nuisance suits remain a 
main tool within the recovery arsenal 
of these plainti!s. While the narrative 
surrounding such claims of societal 

harm tend to be sympathetic and o%en 
gut-wrenching, the claims themselves 
are simply an entirely di!erent risk than 
the bodily injury and property damage 
risks covered by liability insurance. By 
capitalizing on both the historic prece-
dent and developing caselaw, insureds, 
insurers and the courts should come 
to the uniform conclusion that, if a 
claim does not present alleged liability 
against the policyholder for causing or 
compensating a speci"c injury, then the 
claim is not within the insurance of a 
liability policy. 
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12 insurer coverage counsel in the United 
States, and Fleischer has similarly been 
recognized by his peers through selection 
to the London-based Who’s Who Legal 
for Insurance and Reinsurance.
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